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In the matter of :                          )           Docket No. 01-AFC-04 
                                                     ) 
                                                     )      
                                                     )      Motion to postpone   
Application for Certification       )       adoption of the RPMPD 
East Altamont Energy Center      )      at the August 20,2003 
                                                     )       and schedule a Public  
                                                     )       meeting to discuss 
                                                     )       Substantial changes made 
                                                     )       to the decision by Errata  
                                                     )       to the PRMPD and the  
                                                     )        Supplemental Errata. 
     
 
  On June 3, 2003 the Committee for the EAEC held a conference 
to discuss the changes made to the PMPD.   Several agencies 
appeared to express concerns in the area of Worker Safety and Fire 
Protection, Water Resources, and Air Quality.  In addition the 
record was reopened to accommodate purported new evidence.  
While the meeting was held to simply review the changes proposed 
by the RPMPD several substantive issues were introduced and 
remain unresolved.  It was also established that the applicant did 
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not have site control over the recycled water a key component of 
the environmental review of this project and a condition of 
approval by several government agencies most notably the NMFS.  
The committee expressed a desire to incorporate these concerns 
into the RPMPD.  The committee also extended the comment 
period for some agencies until Thursday June 5, 2003.  The 
committee recognizing the importance of the new information 
provided, cancelled the June 11, 2003 meeting and rescheduled it 
stating,  “After reviewing the late comments and the parties' 
responses thereto, the Committee has determined that the 
comments do not substantively change the Committee's 
findings and conclusions in the RPMPD. Accordingly, the 
Committee will distribute a list of Errata forthwith to be 
incorporated into the RPMPD upon consideration by the full 
Commission.”  

The June 13, 2003 errata contained substantial revisions and 
significant new information to the revised PMPD. The presiding 
member removed $500,000 in mitigation from the Tracy Fire 
Department after properly awarding it in the RPMPD.  
Subsequently on July 21, 2003 the applicant had a second fatality 
in three months at one of his energy facilities (article attached) as 
well as a recent pipeline explosion at its Wolfskill Peaker Plant in 
Fairfield.  These incidents characterize the applicants poor safety 
record and the need for funding in excess of the $500,000 provided 
in the RPMPD and subsequently removed in the Errata to the 
RPMPD (June 13,2003).   The public and the Tracy Fire 
Department wish to discuss the applicant’s safety record and the 
removal of the $500,000 of mitigation to the TFD.   CEQA 
requires adequate time for affected agencies and the public to 
respond to significant changes in the final EIR.  “If subsequent to 
the commencement of public review and interagency 
consultation but prior to final EIR certification, the lead 
agency adds “significant new information” to an EIR the 
agency must issue new notice and must recalculate the revised 
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EIR or portions thereof for additional commentary and 
consultation.”  (Public Resources Code Section 21092.1 : 
CEQA Guidelines, Section 15088.5; Laurel Heights 11 (1193) 6 
Cal 4th 1112 [26 Cal Rapt. 2nd 231]  

      At the July 23, 2003 business meeting intervenor attempted to 
raise these issues which are more appropriately discussed in a 
committee setting not a business meeting but was denied a chair at 
the conference table by the Commission legal counsel Mr. 
Chamberlain and inexplicably stripped of his status as a party and 
intervenor.  At the July 23 business meeting it was clear that the 
parties had not resolved their issues and further evidence was 
presented to the full commission that the applicant’s facilities in 
the BAAQMD (Delta Energy Center and the Los Medanos Project) 
were seriously out of compliance with their permit conditions 
raising the uncertainty that the EAEC could meet its air quality 
conditions of certification.  Additionally the BAAQMD has 
apparently failed to report these violations to the Compliance 
Manager Jerri Scott raising serious questions as to the CEC 
compliance and enforcement process at the applicants currently 
operating facilities which should be discussed in a workshop 
before certifiicatation of this facility.  

    The Committee issued a subsequent Supplemental Errata to the 
RPMPD which substantially altered the RPMPD by removing the 
applicants CEQA obligation of providing 68 tons per year of NOx 
reduction for the life of the project. Substantial changes to the final 
environmental document have been introduced in the Errata to the 
RPMPD and the Supplemental Errata to the RPMPD as well as 
new information on the applicants compliance and safety records 
(attached) and CEQA requires that the public have an opportunity 
to discuss these changes in a publicly noticed conference before 
the full commission deliberates on this matter.   

 3



CEQA requires adequate time for affected agencies and the public 
to respond to significant changes in the final EIR.  “If subsequent 
to the commencement of public review and interagency 
consultation but prior to final EIR certification, the lead 
agency adds “significant new information” to an EIR the 
agency must issue new notice and must recirculate the revised 
EIR or portions thereof for additional commentary and 
consultation.”  (Public Resources Code Section 21092.1 : 
CEQA Guidelines, Section 15088.5; Laurel Heights 11 (1193) 6 
Cal 4th 1112 [26 Cal Rptr. 2nd 231]   

The affected agencies (Tracy Fire, MHCSD) and the public need 
adequate time to review and comment on the proposed substantive 
changes that a business meeting in Sacramento will not provide.  It 
is apparent by the committee order for the Staff to provide a 
representative of the BAAQMD and the applicant to provide a 
witness from the SJVUAPCD (already an intervenor not stripped 
of its party status and fully capable of representing its own interest 
in absence of article five of its AQMA with the applicant) that this 
project is still in the Committee process. It is inappropriate to 
discuss these matters before the full Commission as noted by 
Commissioner Pernell in the last business meeting and a violation 
of CEQA not to provide the public an opportunity to discuss these 
substantial changes to the final environmental document.  
Intervenor moves that the matter be removed from the business 
meeting agenda to allow adequate time for a public meeting in the 
City of Tracy to review the substantive changes that have been 
made to the decision and subsequent information on the applicants 
safety and compliance records all critical public health and 
safety concerns of the community.    Intervenor also requests a 
response in 24 hours due to the critical time element contained in 
this request. 

_8-14-03________________________                               _________________________ 

Date                                                          Robert Sarvey 
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